32

DETAILED FACILITY STUDY AGREEMENT

Between

THE STATE OF VICTORIA 

Represented by:

<Insert Department/Agency name >
and
<Insert name of service provider >

<insert ACN>
DETAILED FACILITY STUDY AGREEMENT
THIS CONTRACT is made on the 


day of 

   
     20XX
BETWEEN
THE STATE OF VICTORIA as represented by <insert name of department or agency> of <insert registered address of customer> (“Customer”)

AND
<Name of service provider> (<insert ACN>) a company duly incorporated in the State of insert state having its registered office at <insert registered office> in the said State (“ESCO”)

WHEREAS 

A.
The Customer has called for proposals from contractors as part of the Customer’s review of the energy and water needs of the Premises specified in Schedule 2 to this Agreement in its Request for Proposals issued on <insert date>.
B.
The ESCO has submitted its Proposal dated <insert date>, which appears as Schedule 6 to this Agreement, pursuant to which it has agreed to undertake a Detailed Facility Study (“DFS”) of the Premises.

C.
The parties have agreed that the DFS, subject to the terms and conditions contained in this Agreement, is to be conducted as a prerequisite to executing a proposed Energy Performance Contract (“EPC”) for the Premises, to be based upon the draft EPC attached to this Agreement. 
OPERATIVE PROVISIONS
1.
DEFINITIONS & INTERPRETATION
1.1
Definitions


The following words have these meanings in this Agreement unless the contrary intention appears:


Agreement means this contract, and includes Schedules 1-8;
Approvals means the laws relating to the Services, the EPC Solutions, the Premises or the work under the Agreement (including the Building Code of Australia), relevant Standards Australia standards, and the lawful requirements of any person or authority having jurisdiction in connection with such matters;
Consequential Loss means loss of profit, loss of revenue, loss of business opportunity, loss of reputation, economic loss, loss of contract, business interruption, loss of production, production stoppage, loss of data or indirect or consequential loss or damage;

Contract material means all material used or brought into existence by either party as part of, or for the purpose of performing the Services, including but not limited to documents, equipment, information and data stored by any means including all intellectual property rights therein, but does not include computer software programmes or models owned, developed or used in a unique way by the ESCO in connection with the provision of the Services under this Agreement;

Core Business means [
insert activities
] undertaken by the Customer at the Premises;

Customer’s materials means any documentation, information or material supplied by the Customer to the ESCO by whatever means whether for the purposes of the performance of this Agreement or otherwise;


DFS means the detailed facility study report to be produced by the ESCO in accordance with this Agreement;

DFS Fee means the remuneration payable to the ESCO in accordance with Clause 5 in the amount specified in Item 1 of Schedule 1;


ESCO’s representative means the person named in Item 7 of Schedule 1 or any other person substituted or additionally appointed to liaise with the Customer as notified in writing from time to time;
Energy Savings has the meaning given to it in the draft EPC forming part of the Request for Proposals;

EPC Solutions means the energy and water conservation measures and other operational and environmental benefits proposed by the ESCO in its Proposal
Future Developments means possible changes to or impacting the Premises after the date of this Agreement, as identified by the Customer as part of the Request for Proposals; 

Good Industry Practice means with the standard of skill and care to be expected of an experienced, professional service provider regularly undertaking services of the same or similar scope and complexity as the Services;


Intellectual property means all rights in copyright, patents, registered and unregistered trademarks, registered designs, trade secrets and all other rights of intellectual property as recognised by the law in force from time to time in Victoria (or other State or Territory specified in Clause 14);


Liability Exceptions means claims in respect of death or personal injury;


Premise means the site(s) identified in Schedule 2 at which the Customer conducts its business and in relation to which the Customer has issued its Request for Proposals and is inclusive of the existing equipment and systems on the said site(s).


Proposal means the expression of interest submitted to the Customer by the ESCO to perform the work required under the Request for Proposals as set out in Schedule 6;


Request for Proposals means the document(s) issued by the Customer to the ESCO for the purpose of obtaining the Proposal and which defines the scope of the Customer’s requirements and describes the Services to be performed by the ESCO;


Services means those obligations of the ESCO described in Clauses 2 and 3 of this Agreement.
Total Capital Cost means the total cost of the project including the fees and costs specified in clause 3.2.
1.2
Interpretation


The following rules of interpretation shall apply to this Agreement:
(a)
Reference to any person or to any party to this Agreement shall include that person’s or party’s legal personal representatives, executors, administrators, successors and permitted assigns.

(b)
Words importing the singular shall include the plural and vice versa and words importing any gender will include all genders.

(c)
Where the day on or by which any act, matter or thing is required to be done is a day other than a business day in the place in which the act, matter or thing is to be done, such act, matter or thing shall be done on the next succeeding business day unless specifically provided for to the contrary in this Agreement.

(d)
Headings and underlinings are for convenience only and shall not affect the interpretation of this Agreement.

(e)
Where a word or phrase is given a defined meaning, any other part of speech or grammatical form in respect of such word or phrase shall have a corresponding meaning.

(f)
References to any statute or statutory provision include that statute or statutory provision as amended, extended, consolidated or replaced by subsequent legislation and any orders, regulations, instruments or other subordinate legislation made under the relevant statute and further includes any equivalent statute in any other Australian state or territory where that state or territory has jurisdiction over this Agreement pursuant to the operation of Clause 14.

(g)
The word person means and includes any natural person, company, firm or any other legal entity whether acting as a trustee or not.
(h)
When a party comprises two or more persons, the rights and obligations of such persons pursuant to this Agreement shall have effect for the benefit of and bind all of them jointly and each of them severally.

2.
ENGAGEMENT
2.1
ESCO to provide Services
The Customer engages the ESCO to provide the Services in accordance with the terms and conditions of this Agreement and to prepare and submit the DFS to the Customer. Except to the extent expressly stated otherwise in this Agreement, the ESCO must perform the Services at its own cost and risk.

2.2
Objectives of the Detailed Facility Study


Subject to Clause 3 of this Agreement, the ESCO, in preparing and conducting the DFS, is to ensure the following:

(a)
provision of a full and detailed description of the energy and water consumption and facility operational characteristics of the Premises utilising the EPC Solutions that it proposes to install;

(b)
detailed description of the energy and water savings that the ESCO intends to deliver under the EPC between the parties; and

(c)
in so far as energy, water and operational and maintenance savings are concerned, establishment of a Measurement and Verification Plan (“MVP”) for guaranteeing and verifying savings from EPC Solutions in accordance with the document “Measurement and Verification Plan” attached at Schedule 7
3.
ESCO’s OBLIGATIONS
3.1.1
ESCO to provide Services

The ESCO must provide the Services in accordance with Good Industry Practice and document the results and outcomes of the provision of the Services in the DFS and must ensure that the DFS includes at least the following information:
(a)
a detailed description of those equipment, energy and water systems and other services or infrastructure in place at the Premises that will be impacted by the Services, their condition at the time of the DFS and their operating methods;

(b)
the energy and water consumption and demand profile and the space conditions of the facilities on the Premises;

(c)
a description of the EPC Solutions and improvements proposed by the ESCO, the cost of the installation of the EPC Solutions and improvements, the projected Internal Rate of Return for each site on the Premises and the impact of the proposed EPC Solutions  and improvements on the energy and water consumption and demand profile of each site and on the space conditions of the facilities on the Premises. The description must address how the EPC Solutions respond to any Future Developments;

(d)
a brief description of the intended purpose of each of the modifications proposed by the ESCO to the equipment or systems and/or to the operating methods of the equipment or systems and to any other conditions of the facilities on the Premises;
(e)
a projection as to any changes in capacity of the existing equipment or systems due to the modifications or improvements contemplated;
(f)
an outline of training programmes or instruction required for the Customer’s facilities managers and operators and summary of the involvement of facilities managers and operators likely to be necessary to affect the improvements;

(g)
reasoned estimated figures projected as the annual energy and water savings which will result from the modifications or improvements together with details of how these figures are calculated and supported (including any assumptions upon which they are based), with performance criteria defined in terms of lumens, l/sec of air temp, etc;

(h)
a summary of the intended schedule for implementing the modifications and improvements including the timing and estimated duration of on-site work in respect of each distinct location or facility, taking into account the requirement to avoid interruptions to the Core Business;

(i)
an indication of altered or new operating or maintenance requirements which will apply due to implementation of the improvements and a reasoned estimate of the cost of any upgrading or maintenance work that the ESCO recommends to be undertaken prior to or during the implementation of the modifications/improvements in order to maximise their effect. Maintenance proposals should be prepared on the basis that the work is capable of being performed by third parties as well as by the ESCO;

(j)
a full description of all new equipment which is to be installed to effect the improvements together with an estimate of the expected lifetime of that new equipment, including engineering summaries and detailed equipment data sheets, expected maintenance and upgrade costs, as well as the effect its installation may have on the expected lifetime of the existing equipment or systems and a full description of the warranty and servicing arrangements which will apply to the existing equipment and to the new equipment installed ;

(k)
establishment of a MVP for guaranteeing and verifying savings from EPC Solutions in accordance with the document “Measurement and Verification Plan”; and
(l)
any adverse impacts of the EPC Solutions or the modifications proposed by the ESCO on the Core Business, the nature and extent of such impacts and strategies proposed by the ESCO to eliminate or mitigate such impacts.
3.1.2
DFS compliance


The DFS must address and/or comply with:

(a)
Schedule 1;


(b)
the DFS Scope Requirements set out in Schedule 2;


(c)
the Operational Requirements Statement set out in Schedule 3; and
(d)
the Requirements for Definition of Works Specification Obligations in Schedule 4.
3.2
ESCO calculations must meet certain benchmarks

The ESCO must ensure that:

(a)
the maximum payback period will not exceed the period specified in Item 2 of Schedule 1;

(b)
the minimum Energy Savings identified in the DFS are at least the amount specified in Item 3 of Schedule 1; and
(c)
the calculation of Total Capital Cost (for the purpose of calculating required simple payback period on capital expenditure) is to include:


(i) the DFS fee


(ii) the measurement and verification costs over the life of the Agreement; and


(iii) associated operations and maintenance costs


but will not include the Customers own costs (unless agreed otherwise); and
(d)
the proposed EPC Solutions  and the other procedures specified in the DFS will not diminish or affect the effective operation of the Customer, its Core Business and its facilities on the Premises nor impede or diminish the effectiveness of existing operational projects.

3.3
Due Diligence


The ESCO must:

(a)
diligently carry out all design obligations and programming, costings and other tasks necessary to complete the DFS in accordance with the Agreement and Good Industry Practice; and 
(b)
perform all other Services diligently, with all the skill and care expected as necessary for provision of such Services, and in accordance with all representations and warranties as to the ESCO’s experience and ability expressly or impliedly made by reference to its Proposal and this Agreement, or by law.
3.4
During preparation of DFS

During the preparation of the DFS, the ESCO must use best endeavours to satisfy itself as to the Customer’s requirements for the DFS and the works including by:

(a) investigating the current condition, characteristics and use of all Premises and the operational requirements; 

(b) consulting regularly with the Customer;

(c) informing the Customer in a timely manner of the information which the ESCO requests from the Customer; and
(d) investigating all Approvals required for the purposes of giving effect to the works and the Services.
3.5 After DFS is provided to the Customer

The ESCO shall, after providing the DFS to the Customer:

(a)
consult further with the Customer in relation to its requirements for the DFS and provide to the Customer any further revisions of the DFS as may be necessary to give effect to the results of that consultation; and
(b)
provide to the Customer all further assistance, advice or information reasonably required by the Customer.
3.6
Timely Provision of Services

The ESCO must perform the Services expeditiously and in accordance with the time limits, if any, specified in Item 4 of Schedule 1.

3.7
Customer’s Materials

The ESCO warrants that throughout the duration of its engagement: 

(a)
it will keep the Customer’s Materials secure and free from interference at all times and the ESCO hereby indemnifies the Customer for any liability the Customer may incur as a result of any breach of this clause;

(b)
upon the completion or earlier termination of this Agreement, the ESCO must as soon as practicable return the Customer’s Materials and the Contract Material to the Customer; and

(c)
neither Clause 3.7(b) nor Clause 3.8 shall be construed as prohibiting the ESCO from making and keeping a copy of the Contract Material for its records.

3.8
Sub-contracting

(a)
The ESCO may not assign or sub-contract the performance of any part of the Services without the prior written consent of the Customer. (including as to terms).
(b)
If requested by the Customer, the ESCO will provide to the Customer the names and addresses of any sub-contractors appointed by the ESCO.

(c)
By sub-contracting any part or parts of the provision of the Services, the ESCO will not be relieved of any of its liabilities or obligations under this Agreement and as between the Customer and the ESCO will be entirely responsible for the acts or omissions of the subcontractor.

3.9
Statutory and Other Requirements

(a)
The ESCO must ensure that all work done in connection with the Services complies with all relevant Approvals.

(b)
The ESCO must further ensure that all work done in connection with the Services complies with any policy and procedures of the Customer including regarding access to the Premises.  The Customer must provide its relevant policy and procedures to the ESCO on or before the date of execution of this Agreement and provide any changes made from time to time as soon as reasonably practicable.

3.10
Conflict of Interest

(a)
The ESCO warrants that, as at the date of execution of this Agreement, it is not aware of any conflict of interest which would affect its ability to provide the Services in accordance with the terms and conditions of this Agreement.

(b)
As soon as the ESCO becomes aware of the existence, or the possibility, of a conflict of interest, the ESCO must give written notice of this to the Customer, in which event the Customer reserves its rights under Clause12.
3.11
Access to ESCO


Immediately upon receipt of reasonable notice from the Customer during the term of this Agreement, the ESCO must provide the Customer with access to the ESCO or the ESCO’s Representative in order for the Customer to inspect, discuss or assess the status of the provision of the Services.

4.  
CUSTOMER’S OBLIGATIONS

4.1
Customer to co-operate


The Customer must co-operate with the ESCO in connection with the conduct and completion of the DFS by the ESCO and subject to clause 3.9(b) undertakes to use reasonable endeavours to ensure that neither it nor any of its agents, servants, sub-contractors or employees shall unreasonably impede the ESCO in providing the Services in accordance with this Agreement.

4.2
Premises and Equipment


The Customer will ensure at all times that it is the owner or lessee of or otherwise lawfully entitled to occupy the Premises and the existing equipment and energy and water systems in place at the Premises during the continuance of this Agreement. 
4.3
Provide Information

(a)
Upon receipt of any reasonable request by the ESCO or otherwise as required by this Agreement the Customer must make available to the ESCO all relevant instructions, information, documentation, data or any other material which the ESCO reasonably requires to facilitate performance of the Services including, but not limited to:

(i)
subject to any confidentiality or privacy obligations, contracts for facilities management, maintenance, energy and water supply or other contracts that may impact on the provision of the Services;

(ii) all energy and water bills, tariff sheets and rate schedules, etc.; and
(iii)
details of the operation of the Premises including hours of operation, floor areas, number of occupants and usage patterns, .

(b)
Without limiting clause 4.4, the Customer does not warrant the accuracy of the Customer's materials and the ESCO is entirely responsible for verifying the accuracy or otherwise of such materials.  
4.4
Errors and Misdescriptions
(a)
Subject to clause 4.4(b), the ESCO shall not be liable for any inaccuracies, errors or misdescriptions in its projections or other information contained in the DFS to the extent arising wholly or principally as a direct result of inaccuracies, errors or misdescriptions from the Customer’s Materials.  Each Party shall be obliged to inform the other in the event that it is or becomes aware of any such inaccuracies in the Customer's Materials. 

(b)
Clause 4.4(a) does not apply to inaccuracies, errors or misdescriptions which the ESCO:

(i)
was aware of at the time of producing the DFS and has made allowance for, or which, exercising Good Industry Practice the ESCO should have been aware of and made due allowance for; or

(ii)
has not taken reasonable steps, in accordance with Good Industry Practice, to investigate or verify.

5.
FEES

5.1
Payment of DFS Fee upon satisfactory delivery of the Services

Subject to the provisions of Clauses 5.2 and 5.3 below, the Customer must pay to the ESCO the DFS Fee specified in Item 1 of Schedule 1 within one hundred and twenty  (120) days of the delivery to it of the DFS by the ESCO PROVIDED THAT the Customer is satisfied that the ESCO has delivered the Services in accordance with the terms and conditions of this Agreement and that the DFS meets or exceeds the objectives set out in this Agreement, in the Proposal and the Request for Proposals, whether or not the parties proceed to execute an EPC.

5.2
DFS Fee to be incorporated in costs of any resultant EPC

(a)
Should the Customer wish to conclude an EPC following submission of the DFS, the Customer must notify the ESCO in writing within one hundred and twenty (120) days of its receipt of the DFS in which case payment of the DFS Fee will be deferred pending the conclusion of the EPC. The parties agree that the EPC will be in the form of the version annexed to this Agreement, amended only to the extent necessary to complete the schedules to it with the technical and financial outputs developed as a result of the DFS.  Except where the parties agree in writing, the parties must not otherwise seek to amend the EPC.

(b)
Provided the parties proceed to execution of an EPC:

(i)
the amount of the DFS Fee will be incorporated within the project costs associated with that EPC; and

(ii)
payment of the DFS Fee will then be governed by the terms of the EPC as agreed between the parties.

5.3
Termination of Negotiations
Should the parties not proceed to execution of an EPC, the Customer shall pay the DFS Fee within thirty (30) days of the termination of negotiations as referred in Clause 5.2(a), such termination to be effected by notice in writing given by either party to the other party.

5.4
DFS or delivery of Services unsatisfactory


Subject to Clause 5.3, where the ESCO has failed to adequately deliver the Services as defined in this Agreement or the DFS fails to meet the objectives set out in this Agreement, the Proposal or the Request for Proposals, then the Customer may:

(a)
immediately terminate this Agreement without any liability arising on its part to make payment of the DFS Fee to the ESCO; or
(b)
instruct the ESCO to amend the DFS so as to adequately deliver the Services and/or meet the objectives set out in this Agreement, the Proposal or the Request for Proposals, in which case the ESCO shall be liable for payment of all costs of any work required to be done to rectify the DFS and the Customer shall be liable to pay no more than the DFS Fee specified in Item 1 of Schedule 1 upon the satisfactory rectification of the DFS and payment in accordance with Clause 5.1 shall not be required until the Customer determines that the Services have been satisfactorily provided.

6.
VARIATIONS

6.1
Request

(a)
The Customer may at any time during the term of this Agreement make a written request to the ESCO to vary the Services to be delivered pursuant to this Agreement.

(b)
The Services will only be varied if the ESCO is of the reasonable opinion that the requested variation will not substantially affect the objectives originally agreed upon before the Agreement was executed.

6.2
Variation Fees 


Any such variation that, in the reasonable opinion of the ESCO or the Customer, extends beyond or markedly reduces the objectives set out in Clause 2.2 or substantially broadens or narrows the scope of the Services required pursuant to Clause 3.1, shall entitle the ESCO or the Customer to renegotiate the DFS Fee payable pursuant to Clause 5.1 and the ESCO shall not be required to perform the variation until such time as the DFS Fee has been renegotiated.

6.3
In the event that the parties cannot agree on the DFS Fee payable in respect of the variation, the Customer shall not thereby be entitled to terminate this Agreement unless or until a determination has been made pursuant to Clause 15.

7.
ENTITLEMENT TO USE DATA CONTAINED IN THE DFS

7.1
Customer may make full use of DFS data

(a) On or as soon as practicable after the expiration or earlier termination of this Agreement, the ESCO must deliver to the Customer all Contract Material and the Customer’s Materials and the parties acknowledge that the Customer may make full use in any manner it chooses of the data contained in the DFS. 
(b) The parties acknowledge that, subject to the ESCO’s obligations contained in Clause 3.7, the ESCO may keep a copy of the Contract Material for its own records.
7.2
ESCO retains intellectual property rights

(a)
The parties agree that the ESCO retains all intellectual property rights it has in relation to all modelling software, other computer programmes, any equipment, materials, systems and any other document or thing used by it to generate the data incorporated in the DFS.

(b)
Without limiting the Customer's rights under clause 7.1, provided the parties proceed to execute an EPC, the ESCO must  grant to the Customer a perpetual, irrevocable, non-exclusive, royalty-free licence to use any of the property rights referred to in Clause 7.2(a).  The licence is personal to the Customer and the Customer may not sublicense any of those property rights other than to the extent necessary to use the DFS for the purposes contemplated by the Request for Proposals for the Premises.  The Customer will not seek to commercialise the use of these property rights.  Subject to the terms of the Request for Proposals, the licence is limited to the Premises and the Customer may not use the property rights referred to in Clause 7.2(a) other than on or in relation to the Premises.

(c)
The Customer must not modify, copy, merge or reverse engineer the property referred to in Clause 7.2(a) with any other software programme, equipment or material.

8.
CONFIDENTIALITY AND PRIVACY
(a)
The parties each agree not to disclose any information confidential to the other party disclosed pursuant to this Agreement without the prior written consent of the other party except where such information is:

(i)
publicly available other than through breach of this Agreement;

(ii)
lawfully known to the party to which it is disclosed;

(iii)
approved for release in writing by an authorised representative of the party owning the information;

(iv)
disclosed only to a party's employees, board members, auditors, insurers, lawyers, lenders or other persons having a legitimate reason to know such information;

(v) required by law to be disclosed; 

(vi)
where disclosure is necessary to the performance of the 
Services by the ESCO. 

(b)
The Customer acknowledges and consents to the use by the ESCO of any data and information relating to the energy and water consumption at the Premises, whether provided by the Customer or obtained by the ESCO, for the purposes of benchmarking and compilation of a national data base, or for the purposes of use of the ESCO as a reference or for any other internal purpose, but does not consent to the publication of any of this data or information for any purpose.
(c)
Notwithstanding paragraph (a), the ESCO hereby acknowledges and consents to:

(i)
the Customer (or such other Victorian Government agency as may, from time to time, be responsible for doing so) publishing, whether on the internet or otherwise, all such information as is necessary to comply with the requirements of the Victorian Governments Contracts Publishing System; 

(ii)
the Customer making available to the Victorian Auditor-General all information that is requested by the Auditor-General; and

(iii)
the Customer making available all information in relation to the  ESCO or this Agreement as may be required to comply with its obligations under the Freedom of Information Act 1982 (Vic).  

(d)
The ESCO acknowledges and consents to the Customer requiring the ESCO to execute a Deed of Confidentiality in relation to the Services prepared by the Customer before the Customer provides any confidential information to the ESCO; 

(e)
The ESCO agrees to be bound by the Information Privacy Principles as set out in the Information Privacy Act 2000 (Vic) and any applicable code of conduct provided by the Customer with respect to any act done or practice engaged in by the ESCO for the purposes of this Agreement in the same way and to the same extent as the Customer would have been bound by them in respect of that act or practice had it been directly done or engaged in by the Customer; 

(f)
The ESCO must (and must ensure that its Personnel) comply with the Information Privacy Principles and any applicable code of conduct provided by the Customer with respect to any act done, or practice engaged in by it, for the purposes of or in connection with this Agreement; and

(g)
The obligations set out in this Clause 8 will survive the completion or earlier termination of this Agreement.

9.
LIABILITY LIMITED TO LEVEL OF INSURANCE
(a)
Subject to clause 9(b), neither party shall be liable for loss or damage of any kind beyond the amounts for which it is required to be insured in respect of those types of loss or damage as set out in Item 6 of Schedule 1 and in no event shall either party be liable for any Consequential Loss. For the avoidance of doubt the parties agree that any relocation costs incurred by the Customer as a result of this Agreement shall not be regarded as a Consequential Loss. 

(b)
Clause 9(a) does not apply to the Liability Exceptions.

10.
INSURANCE

10.1
Workers’ Compensation


The ESCO must ensure that an insurance policy is effected prior to commencing performance of the Services and remains current until the expiration of the period, if any, specified in Item 2 of the Schedule, covering liability for loss, damage, claims and all direct or associated costs and expenses arising at common law or under workers compensation legislation in respect of persons employed by the ESCO.

10.2
Public Liability


The ESCO must obtain a policy of public liability insurance for at least the amount specified in Item 6 of Schedule 1 and in terms approved by the Customer (which approval will not be unreasonably withheld) prior to commencing performance of the Services and must maintain that policy for the duration of this Agreement.

10.3
Professional Indemnity

The ESCO must obtain a policy of professional indemnity insurance for the Services, with a total aggregate cover of not less than the amount specified in Item 6 of Schedule 1 prior to commencing performance of the Services and must maintain that policy for the duration of this Agreement.  The policy and level of cover must be maintained until the ESCO completes the Services and thereafter for a period of 6 years if it continues to be available to the ESCO on commercially acceptable terms.

10.4
Proof of Insurance


The ESCO must provide the Customer with proof of all insurance required to be maintained by the ESCO under this Agreement.

11.  
KEEPING OF RECORDS

11.1
ESCO to keep records


The ESCO must keep proper accounts, records (including information stored by computer and other devices) and time sheets in accordance with accounting principles generally applied in relevant commercial practice in respect of its charges, fees and/or billing, and any disbursements payable pursuant to this Agreement.

12.  
TERMINATION

12.1
Termination Without Prejudice


The termination of this Agreement by either party shall be without prejudice to any accrued rights or remedies of each party including, without limiting the generality of this clause, the right of the ESCO to be paid in accordance with the terms of this Agreement.

12.2
Termination by the Customer other than for Default by the ESCO  

The Customer may terminate the whole or any part of the performance of the Services at any time by giving written notice to the ESCO and, absent any default by the ESCO, the Customer must pay to the ESCO, within thirty (30) days of notice of termination being given, the greater of:

(a)
half the DFS Fee specified in Item 1 of Schedule 1; or

(b)
a pro rata portion of the DFS Fee equivalent to that proportion of the Services that have been completed as at the date of the notice of termination given in accordance with this Clause as established on an open book basis to the satisfaction of the Customer.

.

12.3
Termination by the Customer for Default by the ESCO

If the ESCO:

(a)
becomes bankrupt, or insolvent, or enters into a scheme or arrangement with its creditors;

(b)
subject to Clause 5.4, fails to carry out the Services with due diligence and competence which it fails to remedy to the Customer's satisfaction within 10 Business Days of written notice from the Customer to do so;

(c)
without reasonable cause, suspends or ceases to carry out the Services which it fails to remedy to the Customer's satisfaction within 10 Business Days of written notice from the Customer to do so; or

(d)
commits a material breach of this Agreement which it fails to remedy to the Customer's satisfaction within 10 Business Days of written notice from the Customer to do so;


then the Customer may forthwith terminate this Agreement by written notice served on the ESCO.
12.4
Termination by the ESCO


If the Customer:

(a)
fails to pay the ESCO in accordance with this Agreement which it fails to remedy to the ESCO's satisfaction within 10 Business Days of written notice from the ESCO to do so; or

(b) commits a material breach of this Agreement which it fails to remedy to the ESCO's satisfaction within 10 Business Days of written notice from the ESCO to do so;
then the ESCO may forthwith terminate this Agreement by written notice served on the Customer.

12.5
ESCO Continuing Liability


Termination by the Customer in accordance with Clause 12.2 will not release the ESCO from liability in respect of any breach or non-performance by the ESCO of any its obligations pursuant to this Agreement.

13.
DISCONTINUANCE OF CUSTOMER

Subject to any contrary legislative intention, the parties agree that if any authority, institute, association or other body being the Customer in this Agreement either:

(a)
ceases to exist; and

(b)
is reconstituted, renamed or replaced; or

(c)
if its powers or functions are transferred to another entity;

this Agreement is deemed to refer to the new entity succeeding or replacing the Customer and all of the Customer’s rights and obligations under this Agreement will continue and will become rights and obligations of that new entity.

14.
GOVERNING LAW AND JURISDICTION

This Agreement is to be governed by and construed in accordance with the laws applying in Victoria and the parties agree to submit to the exclusive jurisdiction of the courts of Victoria and of those courts competent to determine appeals from Victorian courts.

15.
DISPUTE RESOLUTION
15.1
If any dispute arises under this Agreement, representatives of the parties must meet within seven (7) days of either party giving written notice of the dispute to the other party and attempt to resolve the dispute.

15.2
If any dispute is not resolved within fourteen (14) days of the issue of a notice under Clause 15.1, or such longer period as may be agreed in writing between the parties, either party may refer the dispute to an appropriately qualified expert for determination.  The nominated expert shall determine the dispute as an expert and not as an arbitrator, and the process of determination shall not be a process of arbitration.
15.3
If the parties cannot agree on an expert within seven (7) days of a referral for expert determination pursuant to Clause 15.2, then either party may ask the Australian Commercial Disputes Centre to appoint an expert.

15.4
The parties shall each pay one half of the costs of any expert appointed under Clause 15.3 and the determination of the expert shall subject to manifest error of fact or error of law be final and binding on the parties.  The procedures applying to any expert determination under the Agreement shall be as agreed between the parties, or, failing agreement, in accordance with the Expert Determination Guidelines of the Australian Commercial Disputes Centre.

15.5
Nothing in this Clause will prevent either party seeking urgent relief from a court (including to restrain any breach of intellectual property rights).

16.
INCONSISTENCIES


If there are any inconsistencies between the Services to be provided and/or the terms and conditions for the provision of Services as detailed in this Agreement, the Request for Proposals and the Proposal then, to the extent of any inconsistency, the documents will be interpreted in the following order or precedence:

(a)
this Agreement; 

(b)
Request for Proposals; then 
(c)
the Proposal.

17.
WAIVER

Neither delay in exercising any rights nor condoning or waiver of any breach of this Agreement on any one or more occasions shall be held or construed to be a waiver of any other subsequent or antecedent breach of this Agreement.  No provision of this Agreement shall be deemed to have been waived unless such waiver shall be in writing and signed by the party giving notice of such waiver.

18.  
NOTICES

18.1
A notice:

(a)
may be given by an officer of the relevant party;

(b)
must be in writing; 

(c)
may be delivered by hand, by prepaid ordinary post (airmail if outside Australia) or by facsimile; and 

(d)
subject to Clause 18.3, must be sent to the address or facsimile number specified in Item 8 of Schedule 1.

18.2
A notice is deemed to be given:

(a)
if sent by hand, at the time of delivery;

(b)
if sent by letter, on the third (seventh if outside Australia) day after posting; and

(c)
if sent by facsimile, at the time recorded on the transmission report, unless the transmission report indicates a faulty or incomplete transmission.

18.3
A party must notify the other party if it has changed its address or facsimile number and a party must send a notice to the other party's last notified address or facsimile number.
19.
Compliance with Law

The ESCO must, in performing its obligations under this Agreement, comply with all laws affecting or applicable to the provision of Services by the ESCO.  Without limitation to the foregoing, the ESCO must comply with the provisions set out in Schedule 5.

20.
MODIFICATION

This Agreement may not be modified, amended, added to or otherwise varied except by a document in writing signed by each of the parties.

21.
TAXATION

21.1
Subject to Clause 21.2 and in addition to any other fees owing to the ESCO under this Agreement, the Customer must reimburse the ESCO for any federal, state, local or excise taxes that may be imposed on the purchase by the Customer of the Services to be provided under this Agreement when the provider of such services is required by law to collect such taxes.

21.2
Goods and Services Tax (GST)
(a)
All prices and fees stated in this Agreement or provided under this Agreement must include GST which may be applicable.

(b)
Every invoice issued must be in the form of a valid GST tax invoice, or be accompanied by a valid GST tax invoice.  No amount is payable under this Agreement until a valid GST tax invoice for the amount is received.

(c)
If there is any abolition or reduction of any tax, duty, excise or statutory charge associated with the GST, or any change in the GST, the consideration payable for the supply must be varied so that the ESCO’s net dollar margin in respect of the supply remains the same.

(d)
If the Customer is required to reimburse the ESCO for any costs or other amount, despite any other provision of this Agreement, the Customer does not have to pay to the ESCO any sum included in that amount for which the ESCO can claim an input tax credit or other like offset.

22.
OCCUPATIONAL HEALTH AND SAFETY 

22.1 
General

The ESCO must comply with all statutory requirements, including the Occupational Health  and Safety Act 2004 (Vic).

22.2
The ESCO shall:

(a)
implement and maintain work practices and systems to ensure safe systems of work on the Premises;

(b)
ensure that the work carried out by the ESCO and the work of any and all other persons on the premises and the respective safety procedures and systems of the ESCO and others, are co-ordinated by the ESCO so as to ensure safety;

(c)
undertake an auditing process of the workplace on a regular basis to ensure that safe systems of work are maintained on the Premises;

(d)
implement and maintain an effective process of identifying actual or potential hazardous or unsafe or unhealthy conditions at the Premises, assessing associated risks and identifying and implementing appropriate risk control and prevention measures;

(e)
implement and maintain an appropriate incident investigation process and designate responsibility for investigation to persons with appropriate skills;

(f)
implement and maintain a system to manage occupational health and safety risks with respect to employees, subcontractors. and other persons who may attend the Premises; 

(g)
implement an emergency response procedure for responding to occupational health and safety incidents at the Premises; and

(h)
comply with any induction program as may be required by the Customer.

22.3
The ESCO must instruct its employees, agents and subcontractors to:

(a)
follow safe work practices and procedures (including occupational health and safety policy, site safety action plan and protocol and induction and training programs) at all times;

(b)
take reasonable care for their own safety; and

(c)
take reasonable care for the health and safety of anyone else who may be affected by anything that they do or fail to do, in connection with the work under the Agreement.

22.4
Appointment as principal contractor

For the purposes of this clause 22.4

(a)
'the Regulations' is a reference to the Occupational Health and Safety Regulations 2007 (Vic); and

(b)
'construction work' has the same meaning as under regulation 5.1.2 of the Regulations.

The Customer: 

(c)
appoints the ESCO as ‘Principal Contractor’ for the construction work performed for or on behalf of the Customer; and

(d)
authorises the ESCO as Principal Contractor to manage, control and exercise such authority of the Customer to the extent necessary to discharge the duties imposed on the ESCO as Principal Contractor under Subdivision 2 of Division 2 of Part 5.1 (Construction) of the Regulations. 

The ESCO, as Principal Contractor, must ensure that, in carrying out construction work:

(e)
it complies with any obligations imposed upon the Principal Contractor by the Regulations;

(f)
it does nothing nor omits to do anything which might leave the Customer in breach of its obligations under the Regulations;

(g)
it complies with all statutory requirements and other requirements of the Agreement for occupational health, safety and rehabilitation management; and

(h)
those subcontractors engaged by the ESCO in accordance with the Agreement comply with the requirements referred to in this clause;

(i)
keep the Customer fully informed of all occupational health, safety and rehabilitation matters arising out of, or in any way connected with, the premises as soon as they occur including providing copies of all relevant documentation or notices in connection with such matters;

(j)
ensure that its subcontractors, employees and agents, and any other person for whom it is responsible or over whom it is capable of exercising control engaged in carrying out any part of the construction work or the work under the Agreement, comply with and implement:

(i)
the safety requirements set out in this Agreement;

(ii)
any further reasonable safety requirements as notified to the ESCO by the Customer from time to time, including any reasonable direction given to protect the health and safety of any person on or near the premises; and

(iii)
all occupational health and safety statutory requirements.

(k)
ensure that it prepares, monitors, maintains, keeps up to date and retains health and safety coordination plans in accordance with regulation 5.1.16, 5.1.17 and 5.1.18 of the Regulations; and

(l)
ensure that signs are placed on the site that are clearly visible from outside the site and on which the name and contact telephone numbers (including an afterhours emergency telephone number) of the ESCO as Principal Contractor are stated.

The Contractor acknowledges and agrees that it is not entitled to claim any additional cost or expense or any adjustment to the EPC Solutions contract sum, the measurement and verification  fee or the works specification fee (as these expressions are defined in the attached draft EPC) or to claim an extension of time to the date for completion or to make any claim otherwise at law in relation to complying with this clause 22.4.

EXECUTED AS AN AGREEMENT
SIGNED for and on behalf of
)

<Insert name of service provider>
)

in the presence of:
)


)


)

____________________________________
)
____________________________________

Signature of Witness
)
Signature of Authorised Representative


)


)

____________________________________
)
____________________________________

Name of Witness (please print)
)
Name of Authorised Representative


)


)

____________________________________
)

Address and Occupation of Witness

)

SIGNED for and on behalf of 
)

THE STATE OF VICTORIA 
)
as represented by 
)

<Insert name of Department/Agency>
)
in the presence of:
)


)


)

____________________________________
)
____________________________________

Signature of Witness
)
Signature of Authorised Representative


)


)

____________________________________
)
____________________________________

Name of Witness (please print)
)
Name of Authorised Representative


)


)

____________________________________
)

Address and Occupation of Witness

)

SCHEDULE 1

	Item 1
	The DFS fee (to be included in the Total Capital Cost)
	

	Item 2
	Maximum payback period to repay the Total Capital Cost through Guaranteed Energy Savings
	

	Item 3
	Guaranteed Energy Savings must be at least 80% of the savings identified in the Proposal and set out in this Item 3
	Electricity (kWh)
Peak:

Off-peak:
Gas (GJ):
Water (kL):

Demand Reduction (kVA):

Other fuels:

	Item 4
	Time to complete Services
	

	Item 5
	Length of savings guarantee period
	

	Item 6
	Amount of public liability insurance

Amount of professional indemnity insurance
	

	Item 7
	ESCO’s representative
	

	Item 8
	Notices to:
	<Name of customer>

Contact Name:


Address: 



Phone:




Facsimile:



<Name of service provider>

Contact Name:


Address: 



Phone:




Facsimile:




SCHEDULE 2
Detailed Facility Study Scope Requirements

(Clause 3.1.2)

The ESCO shall ensure that the Services (and the DFS to be submitted by the ESCO) satisfy and comply with the following requirements:

1. Description of the Premises
The following Premises will be considered in the DFS and they have the following key characteristics:

	Location
	Type
	RFP / DFS

	Example Site 1
	Office Building
	RFP

	Example Site 2
	Classroom
	RFP

	Example Site 3
	Water Treatment Plant
	DFS

	Example Site 4
	Water Pump Station
	DFS


2. Description of Scope of DFS
The DFS is to be carried out, having regard to the following requirements:

Restrictions on Access - Access to the Premises must be coordinated with the Customer and may not be available to all areas of the Premises at particular times.  The ESCO should provide 48 hours notice for access during normal working hours.  The ESCO is to keep the level of visibility (personnel, equipment and work) on the Site to a minimum, in particular where it directly impacts on tenants or members of the public.  The ESCO should also refer to and comply with the Site Safety Protocols available from the Customer.

Investigations Required as Part of DFS - As part of the DFS Services, the ESCO’s activities are to include the carrying out of, and reporting to the Customer in the DFS on the outcome of each of:

(a) Testing of Existing Plant and Equipment - The ESCO is to satisfy itself that the activities involved in the DFS will not negatively impact on the operations of any part of the Premises and is to keep the Customer informed of any testing intended to be undertaken and ensure the Customer’s approval to undertake each test is confirmed in writing in advance.

(b)Authority Requirements - The ESCO is to liaise with relevant authorities and ascertain all authority requirements.  Evidence of the ESCO's compliance with this requirement and an outline of relevant authority requirements and their impact on the works or Services must be included in the DFS.

(c)
Review and Assessment of current and future user needs - The ESCO is to satisfy itself as to the current and future needs of users and of Future Developments of the Premises, by liaison with the Customer and arranging meetings with occupants of the Premises.

(d)
Impact on Operations – In consultation with the Customer, the ESCO must categorise the installation of all components of the works as to the impact (low/high) on the operations of the Premises and provide alternative proposals for works which have a high adverse impact.  Each alternative proposal must outline the nature of the impact, the alternatives which could be adopted to minimise or remove the relevant impact and the estimated costs associated with the implementation of those alternatives in terms of additional cost to the project.  Without limiting the above, cost comparisons are to be provided for the impact on after hours’ and working hours’ operations.

(e)
Additional Costs - The ESCO is to identify all areas of additional cost to the Customer resulting from the implementation of the works.  This process must include a consideration of:

· operating costs (for example, insurance premiums, and higher supervision requirements);

· maintenance costs (including additional cleaning costs);

· life cycle costs.

(f)
Maintenance Issues – The ESCO is to identify any areas that may impact on the operations of the Premises as a result of availability (eg. spare parts) or maintainability of installed components of the works or any other maintenance issue.

(g)
Lifecycle of Equipment – The ESCO is to report on the expected lifecycle of all significant plant and equipment proposed to form part of the works.  At the end of the Savings Guarantee Period all plant and equipment installed under the Agreement are to be no greater than half way through their individual lifecycles.

(h)
Electronic Equipment – All electronic systems installed under the Agreement are able to be supported for at least 5 years after the completion of the Agreement.  The cost of such support is to be taken into account in the assessment of additional costs to the Customer.
(i)
Architecture and Control Philosophy – The ESCO is to provide a system of consistent architecture and control philosophy, with similar components of uniform manufacture.

(j)
Compliance with Standard Specifications – The ESCO shall ensure that all works comply with, as a minimum, the following standard specifications:

(i) The Victorian Office Accommodation Guidelines 2007.

(ii) The Victorian Office Building Standards (2008 Draft Version).

3. Customer's Particular Requirements for Detailed Facility Study

The Customer has the following particular requirements which must be investigated and taken into account by the ESCO in carrying out the DFS Services and submitting its DFS:

Alternative Energy Sources - The ESCO is to investigate the potential for the implementation of alternative energy sources in the Premises.

Timing Requirements for delivery of the works - The Customer requires:

(a) all Services at the Site to be undertaken outside the normal working hours of each occupant, as relevant, or as agreed in advance with THE CUSTOMER and the relevant occupant/s; and

(a) The works to be fully completed within nine (9) months of commencement of the works.

4. Information to be Provided as Part of the Detailed Facility Study

(a) Explanation of DFS Findings - 

Each proposal of the ESCO to reduce Energy (and water) consumption at the Premises ("DFS Finding") is to be fully identified and described and explained in full in the DFS, (together with the corresponding savings in energy, water and operations and maintenance and the cost of undertaking each relevant DFS Finding).  This description is also to include:

· the purpose of each DFS Finding;

· impact of each DFS Finding on Energy (and water) consumption; 

· the expected life of each DFS Finding;

· engineering summaries and detailed data sheets of each DFS Finding;

· impact of each DFS Finding on the built and natural environment;

· the estimated costs of implementing each DFS Finding;

· an outline of warranty and servicing arrangements to apply to each DFS Finding;
· how the DFS Funding has taken into account and responds to any Future Developments; and
· Assumptions used for each DFS Finding.
Relationships between the impact of each DFS Finding on other DFS Findings and the Customer's other existing equipment is to be described with assessed impacts on total savings including without limitation:

· projected impact on capacity;

· effect on life of other equipment. 

(b) Detailed description of equipment and energy systems existing at the Premises, including without limitation:

· existing condition;

· operating methods;

· extent to which impacted by DFS Findings;

· other issues.

(c) Outline of program for the delivery of the works (including estimated on-site work).

(d) Outline of training programs and instruction to Customer staff and Premises managers and involvement required from them.

(e) Impact on existing equipment's operation and maintenance requirements and estimated costs 
5. VIPP Compliance
If the VIPP applies, the ESCO must create and submit a VIPP plan to the Industry Capability Network (ICN) for certification and evaluation

If approved, the ESCO must submit the plan and the certification letter of approval from the ICN, to the Agency.

SCHEDULE 3
Operational Requirements Statement

(Clause 3.1.2 and Definition of "Operational Requirements")

The Customer's current operational, functional and other requirements for the Premises (and any proposed future changes to the Premises or its use or operation) are set out below:

6. Customer's Current Operational, Functional and Other Requirements of the Premises
Environmental control including lighting, temperature and humidity in specific areas is an ongoing challenge with the Premises.  The ESCO must refer to documentation provided with the RFP in this regard.

(a) Output Requirements

The ESCO is to ensure that all proposals maintain or improve existing service levels in all Premises, unless otherwise specifically agreed by the Customer.  In particular this relates to environmental conditions such as ventilation rates, temperature, humidity, lighting levels and also includes noise, reliability, security, convenience and the like.

The Customer requires the ESCO to ensure, as a minimum, the current service level requirements at the Premises are achieved.

Other Comments: It should be noted that the Premises has a number of security cameras installed to maintain security that require a specified level of lighting.  The proposed alterations must take into consideration the correct operation of all security systems to user requirements.  A demonstration is to be provided in an agreed trial area before final levels are agreed.

(b) Operation/Management Considerations for the Premises
Site Safety and Security - The ESCO is to comply with the requirements of the Site Safety Protocols.

Requirements for Uninterrupted Services Supply - Except as agreed with the Customer, services are to be maintained during normal operating hours for each occupant.  Planned outages must be approved in writing in advance by the Customer.

Lighting Circuits - If feasible, segregation of the lighting circuits throughout the Premises may be considered to provide more flexibility in the switching of lighting circuits.  An analysis of opportunities for this (including detailed advantages and disadvantages) should be included in the DFS.

Noise - Noise levels are to be kept at a minimum to avoid disruption to the operations of the Premises or undue irritation to the comfort levels of tenants or members of the public.

7. Information Provided to the ESCO on Existing Requirements

The Customer has provided to the ESCO information in relation to the occupants’ existing requirements.  Other information (including drawings and operations and maintenance manuals) is available from the Customer on request.

The ESCO will not rely on this information and shall satisfy itself as to their accuracy and adequacy for the purposes of the Agreement.

8. The Customer's Proposed Objectives and Changes to the Operational, Functional or Other Requirements for the Premises
The Customer will keep the ESCO informed in respect of any potential changes in the Premises listed below (previously noted in the RFP) which are to be taken into account by the ESCO in carrying out the DFS Services.  The ESCO is to familiarise itself with the issues listed.

(a) Redevelopment/Expansion of Premises;

(b) Change of Use;
(c) Change of Occupants;

(d) Change of Objectives in Premises Management Practices;

(e) Change in Structure or Resourcing of Operational and Management Functions; and

(f) Change in Service Delivery Process at the Premises; and

Future Developments

It is critical that the EPC Solutions proposed by the ESCO take into account the Future Developments and that the Energy Savings identified will not be reduced or extinguished by the Future Developments.
SCHEDULE 4
Requirements for Definition of Works Specification Obligations

(Clause 3.1.2)

The ESCO is to submit, as part of its DFS the following which are to apply to the provision of the works specification services:

(g) Budget for Works Specification Services

A detailed budget for the works specification services which complies with the following requirements:

(i)  
Form:

· detailed breakdown of all items of cost associated with provision of works specification services

(ii)
Minimum Content:

· total costs of the works specification services including the estimated cost of each DFS Finding

· estimated cashflow for expenditure on works specification services

(iii) Level of Pricing Detail and Verification Required;
(iv)
Explanation of calculation of total works specification fee (including verification of budgeted costs)

(v)
Payments: A schedule setting out the times for payment in respect of the works specification services.

(h) Program for Works Specification Services

A detailed program for completion of the works specification services which complies with the following requirements:

(i)
Form:  a detailed GANT chart separately identifying period for completion of all critical activities

(ii)
Content:  detailed breakdown of all critical activities to a level of detail acceptable to the Customer
(iii)
Milestones to be included:

· commencement of works specification services

· completion of works specification services

· dates for delivery of draft works specification for Customer review and comment

· earliest dates by which Customer information or instruction required

(iv)
other:  program must allow Customer at least 30 days for approval of draft works specification or other documents

(i) Design Brief for Works Specification Services

A preliminary design brief for the works (to be further developed and implemented during the works specification services) which complies with the following requirements:

The preliminary Design Brief must include:

· description of level of detailed design and specification of the works (including a functional description of the systems to be installed) to be achieved before works specification completed;

· outline of requirements for demonstrations of proposed software changes (bench tests);

· outline of requirements for provision of samples or literature on equipment and fittings to be installed at the Premises for approval of the Customer;

· outline of proposed trials of new or modified equipment, systems or fittings which are to be conducted in small, low-risk areas agreed with the Customer in the first instance;

· outline of requirement for 3 days’ minimum training in the operation of all equipment, systems and fittings installed or modified for operators and maintenance personnel.  Proposed training is to be stipulated with a minimum of 3 days, however the ESCO is to advise if more training is recommended;

· full details of extent (if any) that the works have any impact on existing service maintenance contracts currently in place at the Premises;

· full details of the assistance the ESCO is to provide in demonstrating the accepted DFS Findings to interested parties including references to sites where these strategies have been implemented and outcomes obtained;

· identification of all applicable Australian Standards, Building Codes, Workplace Health and Safety Codes and any other applicable statutory requirements with which all plant, equipment and systems must comply;

· requirement for the ESCO to submit samples of equipment and fittings proposed to be installed before completion of works specification.

Objectives of the Customer to be covered in the Design Brief include:

· Customer's functionality requirements for the works;

· Customer's requirements for lifecycle of the works;

· Customer's requirements regarding maintainability of the works;

· Customer's requirements for physical appearance of any works impacting visual amenity of the Premises;

· Process for regular Customer review of design development for the works.

SCHEDULE 5
Compliance with Law

In performing its obligations under this Agreement, the ESCO must comply with the following (without limiting any of its other obligations under this Agreement):

1
Employment policy

(a) The ESCO shall not be in breach of the Equal Opportunity for Women in the Workplace Act 1999 (Cth), the Equal Opportunity Act 1995 (Vic) or the Disability Discrimination Act 1992 (Cth) during the Term.

(b) The ESCO and any person engaged in the provision of the Services shall not:

(i) engage in unethical work practices; or

(ii) engage employees or sub-contracted workers upon terms and conditions which do not  meet industry standards generally applicable in Victoria.  

(c) Where a federal industrial award may apply to the capacity in which an employee is engaged by the ESCO, or by a sub-contractor, in the provision of the Services, the rates of pay and conditions on which that employee is engaged shall be no less beneficial to the employee than the rates and conditions under that award.

2
Ethical Purchasing Policy

2.1
Without limiting or derogating from the ESCO’s obligation to comply with any Law, the ESCO must satisfy the Ethical Employment Standard at all times during the Term.

2.2
The Customer may make an Adverse Assessment if, at any time during the term of the Agreement:

(a)
a court, tribunal, commission or board makes a finding of serious breach of an Applicable Industrial Instrument against the ESCO or convicts the ESCO of  a serious offence under Applicable Legislation; or

(b)
a court, tribunal, commission or board makes a finding of a breach of an Applicable Industrial Instrument against the ESCO or convicts the ESCO of an offence under Applicable Legislation that is part of a pattern of repeated or ongoing breaches or offences; or

(c)
the ESCO fails to meet its disclosure obligations under paragraph 2.3.

2.3
The ESCO must, on request by the Customer and within the time period required by the Customer in writing (which must not be less than 30 days) provide an up-to-date Ethical Employment Statement setting out Full Details of:

(a)
any adverse finding against the ESCO by a court, tribunal, commission or board in respect of a breach of an Applicable Industrial Instrument;

(b)
any conviction by a court, tribunal, commission or board of an offence committed by the ESCO under Applicable Legislation; and

(c)
any proceeding or prosecution against the ESCO in respect of a breach of an Applicable Industrial Instrument or an offence under Applicable Legislation instituted since the Commencement Date that has not previously been disclosed to the Customer.

The up-to-date Ethical Employment Statement may, at the option of the Service Provider, also include details of remedial measures implemented to ensure future compliance with Applicable Industrial Instruments and Legislation.

2.4
The parties acknowledge and agree that:

(a)
if this Agreement is terminated pursuant to paragraph 2.9, the ESCO’s name and details (including its Australian Business Number) will be included in the Ethical Employment Reference Register for a period of 24 months from the date that termination takes effect;

(b)
the Victorian Government departments will access the Ethical Employment Reference Register for the purpose of applying the Ethical Purchasing Policy; and

(c)
the inclusion of any details in the Ethical Employment Reference Register is one factor in the assessment process of whether a tenderer satisfies the Ethical Employment Standard, and will not automatically exclude the ESCO from participation in future tender processes.

2.5
In connection with the requirements of the Ethical Purchasing Policy, the ESCO will:

(a)
permit an accountant or auditor on behalf of the Customer from time to time during ordinary business hours and upon reasonable notice, to inspect and verify all records maintained by the ESCO for the purposes of this Agreement; and

(b)
give such accountant or auditor all reasonable assistance to facilitate the conduct of such audit or inspection.  

Any information provided, or to which an accountant or auditor has access under this clause, shall be treated as confidential information and shall not be used other than for the purposes of this Agreement or disclosed other than as required at law or to meet any requirements of the Parliament of Victoria
2.6
The confidentiality obligations of the parties shall not extend to:

(a)
information already in the public domain other than due to a breach of this Agreement;

(b)
any disclosure required by Law;

(c)
any disclosure reasonably required in order to comply with a request for information made by the Auditor-General of Victoria; or

(d)
information reasonably required in order to publish appropriate and comprehensive performance data relating to the provision of the Services under this Agreement.

2.7
Notwithstanding any other obligation in this Agreement, the ESCO acknowledges that the Customer (or such other Victorian Government department as may be charged with the responsibility of monitoring compliance with the Ethical Purchasing Policy from time to time) may publish (whether on the internet or otherwise) the name of the ESCO and the value of the Services to be provided under this Agreement, together with the conditions of this Agreement generally.

2.8
If at any time during the term of the Agreement, the Customer notifies the ESCO in writing that it has made an Adverse Assessment pursuant to paragraph 2.2, the ESCO must, within 14 days of receipt of such notice, or such longer period agreed by the Customer, provide a statutory declaration from a director or company secretary of the ESCO, setting out:

(a)
any additional information that in the opinion of the ESCO is relevant to the Adverse Assessment, including the ESCO’s grounds for any objection to the Adverse Assessment;

(b)
details of any information on which the Adverse Assessment is based that in the opinion of the ESCO is incorrect, incomplete or otherwise unfairly prejudicial to the ESCO; and

(c)
any existing or planned remedial measures that the ESCO has taken or will be taking to prevent a breach or offence similar to the breach or offence on which the Adverse Assessment is based from recurring.

2.9
Following receipt of the statutory declaration or expiration of the period described in paragraph 2.8, whichever comes first, the Customer may, in its discretion, do one or more of the following:

(a)
request the ESCO show cause as to why this Agreement should not be suspended or terminated with effect from 14 days; and/or

(b)
suspend the operation of this Agreement for a specified period of up to six months with 14 days notice; and/or

(c)
terminate this Agreement with 14 days notice.

2.10
In exercising its discretion under paragraph 2.9, the Customer will take into consideration:

(a)
whether the ESCO has taken or will take measures that, in the reasonable opinion of the Customer, are commensurate with the breach or the offence on which the Adverse Assessment is based and can be reasonably expected to prevent such breach or offence from recurring; or

(b)
whether the Customer is otherwise satisfied that the ESCO has shown good cause why the Agreement should not be suspended or terminated.

2.11
The remedies under paragraph 2.9 are in addition to and do not limit any other rights or remedies of the Customer under this Agreement or otherwise at Law.

2.12
In this paragraph 2:

Adverse Assessment means an assessment by the Customer pursuant to the Ethical Purchasing Policy that, in the opinion of the Customer, the ESCO does not satisfy the Ethical Employment Standard. 

Applicable Industrial Instruments means an Award or Enterprise Agreement that specifically applies to the employees of the ESCO and is binding on the Service Provider.

Applicable Industrial Instruments and Legislation means all Applicable Industrial Instruments and all Applicable Legislation.

Applicable Legislation means:

Federal Awards (Uniform System) Act 2003 (Vic);

Outworkers (Improved Protection) Act 2003 (Vic);

Dangerous Goods Act 1985 (Vic);

Equipment (Public Safety) Act 1994 (Vic);

Occupational Health and Safety Act 2004 (Vic);

Workplace Relations Act 1996 (Cth);

Long Service Leave Act 1992 (Vic);

equivalent legislation in States and Territories other than Victoria; and

any other legislation designated by the Victorian Government as Applicable Legislation under the Ethical Purchasing Policy from time to time.
Award means any award of the Australian Industrial Relations Commission or any tribunal empowered to make industrial awards for Victorian employees or employees in any other State or Territory.
Enterprise Agreement means any certified Agreement of the Australian Industrial Relations Commission or State industrial department.

Ethical Employment Reference Register has the meaning given to that term in the Ethical Purchasing Policy.

Ethical Employment Standard means, in the context of this Agreement, the requirement for the ESCO to demonstrate, to the reasonable satisfaction of the Lead Department, and in accordance with the requirements of the Ethical Purchasing Policy, that the ESCO has, and will continue during the term of the Agreement, to meet its obligations to its employees under Applicable Industrial Instruments and Legislation.

Ethical Employment Statement has the meaning given to that term in the Ethical Purchasing Policy.

Ethical Purchasing Policy means the Victorian Government’s Ethical Purchasing Policy supporting fair and safe workplaces, which is published by the Victorian Government, as amended from time to time.

Full details means details of:

(a)
the nature of the breach or offence or alleged breach or offence;

(b)
any conviction recorded or adverse finding made in respect of the breach or offence;

(c)
any penalty or orders imposed by a court, tribunal, commission or board in respect of the breach or offence and the maximum penalty that could have been imposed under the Applicable Industrial Instruments and Legislation;

(d)
the name of the court, tribunal, commission or board, the State or Territory in which the proceeding or prosecution is brought, the date on which the proceeding or prosecution was commenced and the number or description assigned to the proceeding or prosecution by the court, tribunal, commission or board;

(e)
the name of the entity against which the finding or conviction was made or the proceeding or prosecution was initiated;

(f)
this Agreement; and

(g)
any further information regarding the matters set out in paragraphs (a) – (f) above that may be requested by the Lead Department.

SCHEDULE 6
[The ESCO proposal]
SCHEDULE 7
[Measurement and Verification Plan Template]
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